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STATEMENT OF FACTS  

 Robin  Scot t  Roggenbuck (“Defendant”) appeals from his convict ions  of five 

counts of possession  of ch ild pornography (§ 573.037)
1
 following a  jury t r ia l in  

P la t te Coun ty Circu it  Cour t . In  th is appea l, Defendant  advances three cla ims of 

er ror . F ir st , he cla ims tha t  the t r ia l cour t  clear ly er r ed in  over ru ling h is mot ion  

to suppress the evidence discovered on  h is home computer  because the 

invest iga t ing officer s‟ search  war ran t  was not  suppor ted by probable cause. 

Second, he a rgues tha t  the t r ia l cour t  pla in ly er red in  fa iling to sua sponte 

dismiss four  of the five coun ts of possession  of ch ild pornography because the 

Double J eopardy Clause prohibited the Sta te from charging mult iple counts for  

what  he character izes as a  single act  of possession . Third, he contends tha t  the 

t r ia l cour t  abused it s discret ion  in  permit t ing the Sta te to adduce evidence 

rela t ing to Defendant ‟s résumés because the documents were not  proper ly 

au thent ica ted and conta ined hearsay. 

 Defendant  does not  a rgue tha t  the evidence was insufficient  to support  his 

convict ions. Viewed in  the ligh t  most  favorable to the ju ry‟s verdict s, the 

evidence showed as follows: 

                                         

 
1
 Sta tu tory cita t ions a re to RSMo Cum. Supp. 2007 unless otherwise noted.  
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 In  February 2008, P la t te City police detect ive-sergeant  Elizabeth  Neland 

obta ined a  warran t  au thor izing the police to search  Defendant ‟s apar tment  for , 

among other  th ings, ch ild pornography on  Defendant ‟s computer  (Tr . 260, 262).
2
 

In  execut ing the war ran t , the invest igat ing officers seized Defendant‟s computer  

and delivered it  to the computer -forensic lab for  examina t ion  (Tr . 264, 286, 290, 

314). 

 Saved on  Defendant ‟s desktop
3
 was a  link to a  PowerPoin t  presenta t ion  

en t it led “PPT P ics” (Tr . 381-82, 451; St . Ex. 36-37). The presenta t ion  included a  

ser ies of five images depict ing young boys engaged in  sexua l act ivity, including 

ana l and ora l sex (Tr . 381, 383-87, 451; St . Ex. 29-33). Each  image had been  

saved to a  subfolder  en t it led “My Pictures” in  the user  account  ca lled “Robin” 

(Tr . 402, 418-19, 428-29; St . Ex. 29-33). The same subfolder  a lso conta ined a  

picture of Defendan t  labeled “My Pic” (Tr . 416; St . E x. 22). 

                                         

 
2
 The facts r ela t ing to Detect ive Neland‟s applica t ion  for  the search  warran t  

were not  presented to the jury. To the exten t  those facts a re relevant  to the 

disposit ion  of Defendant ‟s fir st  poin t , they a re set  for th  in  the a rgument  sect ion, 

in fra .  

3
 The “desktop,” in  th is context , refer s to the screen  immedia tely visible to a  

computer  user  upon  logging in to the computer  (Tr . 382).  
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 Using metada ta  ext racted from Defendant ‟s computer , t he forensic 

examiner  was able to determine when each  image was “crea ted” on  Defendant ‟s 

system (Tr . 397-431; St . Ex. 29-33). Some of the images appeared on Defendant‟s 

hard dr ive mult iple t imes, and there were thus mult iple crea t ion  da tes for  the 

files conta in ing those images (Tr . 401-13, 418-19, 428-29; St . Ex. 29, 30, 33).
4
 

The examiner  indica ted tha t  the crea t ion  da te of an  image file could cor respond 

to the da te tha t  the file was downloaded from the In t ernet  (Tr . 421-22). The 

ear liest  crea t ion  da te for  each  pornographic image file was as follows: 

Exhibit  number  for  

pornographic image
5
 

Ear liest  crea t ion  da te Exhibit  number  for  

metada ta  repor t  

17 1/13/07 (6:47 pm) 32 (Tr . 427-28) 

18 1/13/07 (6:49 pm) 31 (Tr . 420-22) 

                                         

 
4
 Each  of the five counts in  th is case were based on  differen t  pornographic 

images; no count  charged Defendant  with  possessing a  duplica te of an  image 

charged in  another  count  (Tr . 489; St . Ex. 17-21; 29-33).  

5
 Fu ll-size copies of the five charged images of ch ild pornography were admit ted 

a t  t r ia l as Sta te‟s Exhibit s 17 through 21 (Tr . 383-87). Because it  does not  

appear  tha t  the con ten t  of these images is germane to Defendant ‟s poin ts on  

appea l, Respondent  has not  filed these exhibit s with  th is Cour t .  
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19 1/23/07 29 (Tr . 401-14) 

20 2/1/07 33 (Tr . 428-29) 

21 1/31/07 30 (Tr . 417-19) 

 

  

The au thor  of the PowerPoin t  presenta t ion  was iden t ified with in  the program‟s 

metada ta  as “Robin” (Tr . 451-52; St . Ex. 48).   

The icon  represent ing the PowerPoin t  file conta in ing the pornographic 

images was sur rounded by a  number  of other  icons, including severa l links to 

document  files purpor t ing to be r ésumés (St . Ex. 36-37). Six of these files 

conta ined versions of what  appeared to be Defendant ‟s résumé (Tr . 438, 441-48). 

In  these résumés, Defendant  indica ted tha t  he had received t r a in ing in  

computer  applica t ions and sought  work tha t  would require h im to use h is 

computer  skills (Tr . 442-43, 447). 

Defendant  presented no evidence a t  t r ia l. In  closing, he admit ted tha t  the 

computer  was h is and tha t  he used it , bu t  a rgued tha t  h is computer  account  was 

accessible to others and tha t  he did not  know about  the ch ild pornography (Tr . 

497-503). 

 The jury found Defendant  gu ilty of a ll five count s of possessing ch ild 

pornography (Tr . 510-11; L.F . 97-101). The cour t  sen tenced Defendant  as a  
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persisten t  offender  to five consecut ive terms of seven -years impr isonment , for  a  

tota l of 35 yea rs (L.F . 40-41, 127-28; Tr . 32-33, 526). 
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ARGUMENT 

I. Th e  tria l cou rt d id  n ot  e rr in  ove rru lin g  De fe n dan t’s  m otion  to  

su ppre ss  th e  e v ide n ce  se ize d from  De fe n dan t’s  com pu te r pu rsu an t to  

a  se arch  w arran t. 

 In  h is fir st  poin t , Defendant  a rgues tha t  the t r ia l court  erred in  overruling 

h is mot ion  to suppress the evidence seized from Defendant ‟s computer . App. 

Sub. Br . a t  21-43. Despite the fact  tha t  the officers obta ined a  search  warran t  

au thor izing the seizure and search of the computer , Defendant  contends tha t  the 

warran t  was improper ly issued because the a ffidavit  offered in  suppor t  of the 

warran t  applica t ion  fa iled to st a te facts sufficien t  to establish  probable cause. 

App. Sub. Br . a t  21-31. He fur ther  contends tha t  the “bare bones” a ffidavit  was 

so deficien t  tha t  no law-enforcement  officer  could have believed it  was 

const itu t iona lly adequate to suppor t  the warran t ; thus, the execut ing officer s 

could not  rely on  the warran t  in  good fa ith . App. Sub. Br . a t  31-43. 

 Defendant ‟s a rgument  lacks mer it . The affidavit  in  support  of the warrant  

sta ted facts sufficien t  to permit  the issu ing judge to find probable cause to 

search  and seize Defendant ‟s computer  and the files thereon . Fur ther , even  if 

th is Cour t  believes the issu ing cour t  er red in  finding probable cause, the 

warran t  applica t ion  was not  so deficien t  tha t  the invest igat ing officers could not  
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rely on  the facia lly va lid warran t  in  good fa ith . The t r ia l cour t  did not  clear ly err  

in  over ru ling Defendant ‟s mot ion  to suppress. 

Stan dard of re vie w  

 In  determining whether  the a ffidavit  suppor t ing the warran t  sta ted facts 

sufficien t  to establish  probable cause, the Cour t  “review[s] the issuance of the 

warran t  to see if the issu ing judge had a  substan t ia l, common -sense basis, in  

view of the tota lit y of the circumstances, tha t  probable cause existed a t  the t ime 

the warran t  was issued.” S tate v. Henry, 292 S.W.3d 358, 362 (Mo. App. W.D. 

2009) (emphasis or igina l). The Cour t  gives “grea t  deference on  review to the 

in it ia l judicia l determina t ion  of probable cause made a t  the  t ime of the issuance 

of the warran t” and will reverse “only if that  determinat ion is clear ly erroneous.” 

S tate v. Baker, 103 S.W.3d 711, 720 (Mo. banc 2003) (quot ing S tate v. Berry, 801 

S.W.2d 64, 66 (Mo. banc 1990)). 

 Whether  the good-fa ith  except ion  to the exclusionary ru le applies is a  

quest ion  of law tha t  is reviewed de novo. United  S tates v. Cam pbell , 603 F .3d 

1218, 1225 (10
th
 Cir . 2010). 

Addition al fac ts  

 When Detect ive Sgt . Neland applied for  a  warran t  t o search  Defendant ‟s 

apar tment , she a t tached an  a ffidavit  tha t  a lleged the following: 
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My name is Elizabeth  Neland. I have been  employed a t  the P la t t e City 

Police Depar tment  for  five years and six months. I have been  a  Detect ive 

Sergeant  with  the depar tment  for  approximately three years. Pr ior  to my 

cur ren t  posit ion  I served as a  road pa t rol officer  with  the P la t te City, 

Missour i Police Depar tment . 

 I am request ing a  Search  Warran t  for  the apar tment  residence 

loca ted a t  400 Studio Dr ive, Building A, apar tment  # 2, Plat te City, Plat te 

County, Missour i. The residence of Robin  S. ROGGENBUCK . . ., an  

apar tment  loca ted in  the French Studio Apartment  Complex located north  

of the 600 block of Main  in  P la t te City, P la t te County, Missour i. 

[Descr ibes loca t ion  and appearance of apar tment ]. Detect ive Sergeant  

Elizabeth  Neland spoke with  Connie Keyes, Mar t in  Rea lty, proper ty 

manager  of the F rench  Studio Apar tments and she ver ified tha t  

ROGGENBUCK resides a t  400 Studio Dr ive, Building A, Apar tment  #2, 

since December  5, 2006 and tha t  no other  persons a re list ed as residen ts 

of the apar tment . 

 . . . . 

 Search  to include but  not  limited to the bedroom area  under  bed 

where [E .M.] sta ted the massager  and “sex toys” a re kept ; and the a rea  

under  the kitchen  sink where [E .M.] sta ted the a lcohol ROGGENBUCK 

provides to minors is kept . 
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On February 13, 2008, Detect ive Sergeant  E lizabeth  Neland 

received informat ion  from [E .M.] . . . tha t  Robin  S. ROGGENBUCK, w/m 

07-26-1952, a t  400 Studio Dr ive, Building A, Apar tment  # 2, P la t te City, 

P la t te County, Missour i, had been  sexua lly abusing [E .M.] for  the pas t  

five months a t  ROGGENBUCK‟S residence.
[6]

 [E .M.] indica ted tha t  

ROGGENBUCK has a  computer  syst em in  the living a rea  of the 

apar tment . [E .M.] r epor ted the computer  system is loca ted to the left  of 

the door  upon en t ry and it  is placed on  a  glass type desk.  [E .M.] sta ted 

tha t  ROGGENBUCK has images of ch ildren  approximately ten  year s of 

age and older  on  h is computer  system. [E .M.] sta ted tha t  ROGGENBUCK 

would ask h im to look a t  the images. 

 On February 13, 2008, [E .M.] in formed Detect ive Sergeant  

Elizabeth  Neland tha t  Robin  S. ROGGENBUCK had stuck h is finger  and 

other  “sex toys” in  h is bu t tocks penet r a t ing the ana l cavity. [E .M.] sta ted 

the sex toys were kept  under  ROGGENBUCK‟S bed and tha t  there was 

only one bed in  the apar tment . [E .M.] reported there are oth er  vict ims and 

provided first  names of these vict ims. [E.M.] sta ted ROGGENBUCK keeps 

                                         

 
6
 Although E .M. is not  a  minor , h is ident ifying informat ion  is omit ted from th is 

br ief pursuant  to § 566.226 because he is an  a lleged vict im of sexua l assault .  
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a  supply of a lcohol under  the kitchen  sink and gives a lcohol to the boys to 

“have h is way with  them.” 

 On February 11, 2008, Nina  Epperson , M.S., a  psychologist , 

accompanied [E .M.] to the residence loca ted a t  400 Studio Dr ive, Building 

A, Apar tment  # 2, P la t te City, P la t t e County, Missour i, t o ga ther  h is 

belongings and while inside the residence observed la rge quant it ies of 

a lcohol and a  la rge massager  plugged in to the bedr oom wall. 

(Supp. L.F . 1-2). Detect ive Sgt . Neland sought  au thor iza t ion  to search  

Defendant ‟s apar tment  for  adult  “sex toys,” a lcohol, and the computer  and 

computer  files for  it ems, r ecords, or  document s rela t ing to the offense of 

possession  of ch ild pornography (Supp. L.F . 1-3). 

 The warran t  was issued the afternoon of February 13, 2008, by J udge Hull 

(Tr . 12; Supp. L.F . 5). 

Discu ss ion  

A. T he search  warrant was supported  by probable cause. 

The Four th  Amendment  to the United Sta tes Const itu t ion  protect s 

aga inst  “unreasonable searches and seizures,” and guarantees that  “no warran ts 

sha ll issue but  upon probable cause, suppor ted by oa th  or  a ffirmat ion , and 

par t icu la r ly descr ibing the place to be searched, and the persons or  th ings to be 

seized.” U.S. CONST. amend. IV. The Missour i Const itu t ion  provides the same 
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protect ion  aga inst  unreasonable searches and seizures, t hus the same ana lysis 

applies to cases under  the Missour i Const itu t ion  as under  the  United Sta tes 

Const itu t ion . S tate v. Grayson , 336 S.W.3d 138, 143 n .2 (Mo. banc 2011); MO. 

CONST. a r t . I § 15. Whether  or  not  probable cause exist s in  a  par t icu la r  case is a  

quest ion  of fact . S tate v. Berry , 801 S.W.2d 64, 66 (Mo. banc 1990). It  is 

“determined from the four  corners of the applica t ion  of the search  warran t  and 

any suppor t ing a ffidavit s.” S tate v. Buch li, 152 S.W.3d 289, 304 (Mo. App. W.D. 

2004). “In  determining whether  probable cause exist s, the issu ing magist ra te or  

judge must  „make a  pract ica l, common -sense decision  whether , given  a ll t he 

circumstances set  for th  in  the a ffidavit  before h im [or  her ] . . . there is a  fa ir  

probability tha t  con t raband or  evidence of a  cr ime will be found in  a  par t icu la r  

place.‟” S tate v. N eher, 213 S.W.3d 44, 49 (Mo. banc 2007) (quot ing Illinois v. 

Gates, 462 U.S. 213, 238 (1983)). “The presence of such  cont r aband or  evidence 

need not  be established a t  a  prim a facie level, by a  preponderance of the 

evidence, or  beyond a  reasonable doubt .” Id . 

 The quest ion  of probable cause dea ls with  probabilit ies, not  cer ta in t ies. 

Henry, 292 S.W.3d a t  364 (cit ing Gates, 462 U.S. a t  231). “These a re not  

technica l; they a re the factua l and pract ica l considera t ions of everyday life on  

which  reasonable and prudent  men, not  lega l technicians, act .” Id . The a ffidavit  

in  suppor t  of a  search  warran t  shou ld be weighed as it  wou ld be understood by a  

law-enforcemen t  officer  “and not  by someone with  a  lega l educa t ion  who 
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conducts the libra ry ana lysis of a  scholar .” S tate v. N orm an , 133 S.W.3d 151, 159 

(Mo. App. S.D. 2004); see also Gates, 462 U.S. a t  232. Thus, a  search  warran t  

should not  be deemed inva lid by in terpret ing a ffidavit s “in  a  hyper  t echnica l 

ra ther  than  common sense manner .” Henry, 292 S.W.3d a t  364. 

 Indeed, “[c]ommon sense is a  key ingredien t  in  consider ing the absence or  

presence of probable cause.” S tate v. Wilbers, 347 S.W.3d 552, 557 (Mo. App. 

W.D. 2011) (quot ing S tate v. R ush , 160 S.W.3d 844, 849 (Mo. App. S.D. 2006)). It  

is not  the case tha t  “each  factua l a llega t ion  which  the a ffian t  pu ts for th  mu st  be 

independent ly documented,” nor  is it  r equired tha t  “each  and every fact  which  

cont r ibu ted to h is conclusions be spelled out  in  the compla in t .” Gates, 462 U.S. 

213, 230 n .6 (quot ing J aben  v. United  S tates, 381 U.S. 214, 224 (1965)). The 

officer  request ing the warran t  must  simply present  enough informat ion  to the 

issu ing judge “to enable h im to make the judgment  tha t  t he charges a re not  

capr icious and a re sufficien t ly suppor ted to just ify br inging into play the fur ther  

steps of the cr imina l process.” Gates, 62 U.S. 213, 230 n .6 (quot ing J aben , 381 

U.S. a t  224-25).  

 There is a  st rong preference for  warran t s, and “in  a  doubt fu l or  margina l 

case a  search  under  a  warran t  may be susta inable where without  one it  would 

fa ll.” United  S tates v. Ventresca , 380 U.S. 102, 106 (1965). “Reasonable minds 

frequent ly may differ  on  the quest ion  whether  a  par t icu la r  a ffidavit  establishes 

probable cause”; the preference for  warran ts is thus “effectua ted by according 
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„grea t  deference‟ to the issuing court ‟s determinat ion.” United S tates v. Leon , 468 

U.S. 897, 914 (1984). “Even when the sufficiency of an affidavit  is marginal, [this 

Cour t ‟s] determina t ion  should be informed by the preference accorded to 

warran ts.” Henry, 292 S.W.3d a t  364. 

 Defendant  a rgues tha t  the a ffidavit  in  this case was insufficient  because it  

fa iled to sta te adequate facts ident ifying a  cr ime tha t  had been  commit ted. App. 

Sub. Br . a t  24-31. He is wrong. According to the a ffidavit , E .M. con tacted 

Detect ive Sgt . Neland and informed her  tha t  Defendant  had been  sexua lly 

abusing h im (Supp. L.F . 2). E .M. repor ted tha t  Defendant  had “stuck h is finger  

and other  „sex toys‟ in  h is bu t tocks, penet ra t ing the ana l cavity” (Supp. L.F . 2).  

Defendant  protest s tha t  E .M. is an  adult  and cla ims tha t  noth ing in  the 

a ffidavit  st a tes tha t  the repor ted sodomy was non -consensua l. App. Sub. Br . 25-

26. But  th is a rgument  ignores both  the fact  and na ture of E .M.‟s report . The fact  

tha t  E .M. went  to the police and repor t ed tha t  Defendan t  had sodomized h im 

implies tha t  the act ivity was n on-consensua l. Fur ther , the use of the term 

“sexual abuse” in  descr ibing E .M.‟s r epor t  necessa r ily en ta ils an  a llega t ion  tha t  

Defendant  compelled E .M. to submit  to the sexual contact . S ee § 566.100 (sta t ing 

tha t  “sexua l abuse” occurs when one per son  subjects another  “to sexua l contact  

by the use of forcible compulsion”). From the informat ion  in  the a ffidavit , the 

issu ing cour t  could r easonably find a  probability tha t  Defendant  had cr imina lly 

abused E.M. 
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 The a ffidavit  a lso noted E .M. had r epor t ed the existence of other  vict ims 

(Supp. L.F . 2). Defendant  a rgues tha t  these “other  vict ims” may have been  

adult s just  like E .M. and might  have engaged in  consensua l sexual act ivity with  

Defendant . App. Sub. Br . a t  27-28. But  in  making th is a rgument , Defendan t  

draws inferences from the facts in  the ligh t  most  favorable to h im, not  the ligh t  

most  favorable to the issu ing cour t ‟s ruling. E.M. told Detect ive Sgt . Neland that  

Defendant  “keeps a  supply of a lcohol under  the kitchen  sink and gives the 

a lcohol to the boys to „have h is way with  them‟” (Supp. L.F . 2). E .M. a lso sa id 

tha t  Defendant  provides the a lcohol under  the sink “to minors” (Supp. L.F . 2). 

The cour t , act ing with in  it s broad discret ion , could easily and reasonably 

in terpret  the a ffidavit  to a llege tha t  Defenda nt  had plied minor  boys with  

a lcohol and sexua lly abused them. And, of course, supplying a lcohol to minors is 

it self un lawful. S ee § 311.310.2. The issu ing cour t  thus had probable cause to 

believe tha t  Defendant  had commit ted a  cr ime aga inst  E .M. and an  unknown 

number  of minor  vict ims, and, fur ther , tha t  evidence rela t ing to those cr imes 

(i.e. sex toys and a  la rge quan t ity of a lcohol) would be found in  Defendant ‟s 

apar tment . 

 Defendant  a rgues tha t  even  if the a ffidavit  established probable cause to 

permit  a  sea rch  of the apar tment , the document  provided no basis to permit  the 

invest iga tors to seize and sea rch  the computer . App. Sub. Br . a t  28-31. 

Defendant  forgets, however , tha t  E .M. repor ted  tha t  Defendant  had “images of 
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children  approximately ten  years of age and older  on  h is computer  system” and 

tha t  Defendant  “would ask [E .M.] to look a t  the images” (Supp. L.F . 2). “Only 

the probability of cr imina l act ivity, not  a  pr ima facie showing, is t he standard of 

probable cause.” S tate v. Miller , 14 S.W.3d 135, 138 (Mo. App. E .D. 2000); see 

also N eher, 213 S.W.3d a t  49. As noted above, a  sea rch -war ran t  a ffidavit  need 

not  include every fact  tha t  cont r ibu tes to the conclusions drawn therein . S ee 

Gates, 462 U.S. 213, 230 n .6. In  determin ing whether  to issue a  search  warran t , 

a  cour t  may infer  from the facts set  for th  in  the a ffidavit  tha t  evidence rela ted to 

cr imina l act ivity may be found in  a  par t icu la r  place. S ee e.g. Miller, 14 S.W.3d at  

136-38. 

 In  Miller, invest iga tors sought  a  search  warran t  for  the defendant ‟s home 

based on  a llega t ions sta t ing tha t  t he defendant  had purchased la rge quan t it ies 

of lith ium ba t ter ies and pseudoephedr ine, tha t  these items a re known to be 

necessary componen ts in  the manufactu re of methamphetamine, and tha t  the 

defendan t  had used a  fa lse name when he purchased the pseudoephedr ine. Id . 

a t  136-37. On  these facts, the circu it  cour t  issued a  warran t  au thor izing the 

police to search  the defendan t ‟s home and any outbuildings for  “illega l drugs, 

narcot ics, recipes and other  documents or  wr it ings rela ted to the manufacture, 

product ion , or  sa le of illega l drugs, narcot ics, and cont rolled substances.” Id . 

 On appea l, the defendant  a rgued tha t  the search  warran t  was not  

suppor ted by probable cause. Id . a t  137. The Cour t  of Appea ls disagreed, 
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emphasizing tha t  t he mere probability of cr imina l act ivity was su fficien t  to 

establish  probable cause. Id . a t  138. The cour t  observed tha t  it  was “unlikely” 

tha t  the defendan t  had a  legit ima te use for  the la rge quant it ies of 

pseudoephedr ine and lith ium ba t ter ies tha t  he had purchased. Id . The cour t  

fur ther  r ecognized th a t  an  issu ing cour t  “is given  license to draw reasonable 

inferences concern ing where the evidence refer red to in  the a ffidavit  is likely to 

be kept , t aking in to account  the na ture of the evidence and the offense.” Id . The 

cour t  found no er ror  in  the issu in g cour t ‟s determina t ion  tha t  the defendan t  

likely t r anspor ted the purchased mater ia ls to h is residence. Id . 

 In  th is case, the issu ing cour t  could reasonably infer  tha t  Defendant ‟s 

computer  con ta ined evidence of cr iminal act ivity in  two r espects. First , the court  

could have determined tha t  t he computer  may have conta ined evidence rela t ed 

to Defendant ‟s a lleged abuse of the other  “boys.” As expla ined above, E .M. told 

police tha t  Defendant  provided a lcohol to young boys and had his way with  them 

(Supp. L.F . 2). And E.M. a lso repor t ed tha t  Defendant  had images of children on  

h is computer  (Supp. L.F . 2). One could reasonably suspect  tha t  the images 

Defendant  had on  h is computer  migh t  be images of h is vict ims and tha t  

acquir ing these images could assist  the State in  ident ifying these children . Thus, 

the facts ra ise a  reasonable probabilit y tha t  evidence (i.e. digita l images) rela ted 

to Defendant ‟s a lleged abuse of the boys would be loca ted on  Defendant ‟s 

computer . S ee e.g. S tate v. J ohnson , No. SD 31437, 2012 WL 2899565 (Mo. App. 
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S.D. J u ly 17, 2012) (recognizing the “in tu it ive rela t ionship” between ch ild 

molesta t ion  and the possession  of ch ild pornography, and not ing tha t  “[c]h ild 

pornography is in  many cases simply an  elect ronic record of ch ild molest a t ion.”) 

(quot ing United  S tates v. Colbert , 605 F .3d 573, 578 (8
th

 Cir . 2010)). 

 Second, common sense dicta tes tha t  the images on  the computer  must  

have rela ted to sexua l abuse, otherwise E.M. would not  have ment ioned them. It  

would have made no sense, for  example, for  E .M. to contact  the police, repor t  

tha t  he had been  sexua lly abused by Defendant , and then  a lso ment ion  tha t  

Defendant  had photos on  h is computer  tha t  were en t ir ely innocent  and had 

noth ing to do with  h is cr imina l compla in t . The issu ing cour t , consider ing the 

tota lity of the circumstances, could reasonably infer  tha t  the computer  probably 

conta ined evidence rela t ing to the sexua l abuse of ch ildren .  

 Defendant  a rgues tha t  the a ffidavit  presented in  th is case “is the type of 

conclusory and „bare bones‟ a ffidavit  condemned” in  S tate v. Ham m ett , 784 

S.W.2d 293 (Mo. App. E .D. 1989), and S tate v. Brown , 741 S.W.2d 53 (Mo. App. 

W.D. 1987). App. Sub. Br . a t  30-31. But  the deficien t  a ffidavit s in  Ham m ett  and 

Brown  in  no way resembled the a ffidavit  a t  issue here.  

In  Ham m ett , a  warran t  issued based on  an  a ffidavit  conta in ing 

uncor robora ted informat ion  received from an  anonymous informant , whose own 

informat ion  was obta ined four th -hand. S ee 784 S.W.2d a t  294, 296-97. In  th is 

case, on  the other  hand, Detect ive Sgt . Neland‟s affidavit  was based pr imarily on 
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the fir st -hand observa t ions of E .M., an  ident ified source (Supp. L.F. 1-2). Unlike 

the cha in  of un iden t ified decla ran ts in  Ham m ett , E .M. cla imed to have been  

persona lly vict imized by Defendant  and to know of other  vict ims (Supp. L.F . 2). 

E .M. had persona lly seen the images of children on Defendant‟s computer  (Supp. 

L.F . 2). Moreover , E .M.‟s repor t  about  the presence of sex toys and a lcohol (used 

in  seducing the “boys”) was cor robora ted by h is psychologist , who went  to 

Defendant ‟s apar tment  to help E .M. ga ther  h is belongings (Supp. L.F . 2). The 

deficiency of the a ffidavit  in  Ham m ett  t hus sheds no ligh t  on  the sufficiency of 

the a ffidavit  here. 

In  Brown , an  officer  observed a  Chrysler  Cordoba  match ing the 

descr ipt ion  of a  veh icle used in  a  robbery pull in to a  parking lot  near  a  Monte 

Car lo. 741 S.W.2d a t  55-56. The occupants of the vehicles cha t ted for  a  few 

minutes, then  left  together . Id . a t  56. The officer  followed, then  stopped behind 

the vehicles when they voluntar ily pulled over . Id . The officer  obta ined consent  

and searched the Cordoba , bu t  did not  find the stolen  proper ty. Id . The 

occupants of the Cordoba  and the Monte Car lo were acqua in ted and admit ted 

tha t  they were t raveling together . Id . Based on  th is in format ion , the officer  

sought  and obta ined a  warran t  to sea rch  the Monte Car lo for  the stolen  

proper ty. Id . On appea l, the Cour t  of Appea ls found tha t  the a ffidavit  fa iled to 

sta te facts suppor t ing probable cause, as there were no facts wha tsoever  to 



 

 25 

suppor t  a  judgment  tha t  the Monte Car lo was par t  of, or  conta ined the fru it s of, 

a  cr imina l en terpr ise. Id . a t  57-58. 

Here, in  cont rast , t he a ffidavit  clea r ly and unambiguously linked 

Defendant  to cr imina l act ivity. E .M.‟s repor t  t ha t  Defendant  had sexua lly 

abused h im and had a lso “ha[d] h is way with” underage boys a fter  plying them 

with  a lcohol gave r ise to the probabilit y tha t  Defendant  ha d engaged in  cr iminal 

conduct . And, in  ligh t  of E .M.‟s revela t ion  tha t  Defendant  showed h im pictures 

of ch ildren  on  the computer , the cour t  had addit iona l cause to believe tha t  

evidence rela ted to the sexua l abuse of ch ildren  might  be found thereon .  

The a ffidavit  in  suppor t  of the warran t  sta ted adequate facts to permit  the 

issu ing judge to find a  reasonable probability tha t  evidence rela ted to cr imina l 

act ivity would be found on  Defendant ‟s computer . The cour t  did not  er r  in  

issu ing the warran t , and, accor dingly, t he t r ia l cour t  did not  er r  in  denying 

Defendant ‟s mot ion  to suppress. 

B. T he police relied  in  good faith  on  the facially valid  search  warrant . 

 Even  if th is Cour t  concludes tha t  the issu ing cour t  er red in  finding tha t  

probable cause exist ed to suppor t  the issuance of the warran t , the applicat ion of 

the exclusionary ru le is not  appropr ia t e because the police relied in  good faith  on 

the warran t  when they conducted their  search . 

 Genera lly, evidence obta ined as a  direct  resu lt  of an  unlawful search  or  

seizure is considered “fru it  of the poisonous t ree” and is inadmissible a t  t r ia l.  
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S ee e.g. Mapp v. Ohio, 367 U.S. 643, 655 (1961); Wong S un v. United  S tates , 371 

U.S. 471, 484-86 (1963). But  the applica t ion  of the exclusionary ru le is not  

au tomat ic; it  is to be the cour t ‟s “last  resor t ,” not  it s “fir st  impulse.” S ee Herring 

v. United  S tates, 129 S.Ct . 695, 699-700, 704 (2009). “Whether  the exclusionary 

sanct ion  is appropr ia tely imposed in  a  par t icu la r  case . . . is an  issue sepa ra te 

from the quest ion  whether  the Four th  Amendment  r ights of the par t y seeking to 

invoke the ru le were viola ted by police conduct .”  Hudson v. Michigan , 547 U.S. 

586, 591-92 (2006) (cita t ions omit ted). Because the pu rpose of the exclusionary 

ru le is to deter  fu tu re police misconduct , the ru le will not  be applied where it s 

use will have no appreciable deter ren t  effect  on  the behavior  of law-enforcement  

officers. S ee Arizona v. Evans, 514 U.S. 1, 13-14 (1995). 

“When police act  in  r easonable reliance on  a  facia lly va lid sea rch  warran t  

issued by a  detached and neu t ra l magist ra te, the exclusionary ru le will not  

opera te to bar  evidence obta ined under  the search  warran t , even  though  the 

warran t  may be inva lid.” Buchli, 152 S.W.3d a t  305-06 (cit ing United  S tates v. 

Leon , 468 U.S. 897, 920-21 (1984)). “[W]hen an  officer , act ing in  object ive good 

fa ith , obta ined a  sea rch  warran t  from a  magist r a te and acted with in  it s scope,” 

applying the exclusionary ru le would have no deter r en t  effect , as an  officer ‟s 

“sole responsibilit y a fter  obta in ing a  war ran t  is to carry out  the search pursuant  

to it .” Illinois v. Krull, 480 U.S. 340, 349 (1987) (cit ing Leon , 468 U.S. a t  920-21). 
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Although the exclusionary ru le genera lly will not  apply where th e officers 

conduct ing the search  reasonably relied on  a  warran t , evidence seized as a  

resu lt  of a  warran t -suppor ted search  may st ill be subject  t o suppression  if: (1) 

the magist ra t e or  judge issu ing the war ran t  was misled by informat ion  in  the 

a ffidavit  tha t  the a ffian t  knew was fa lse or  wou ld have known was fa lse but  for  

a  reckless disregard for  the t ru th ; (2) the magist ra te wholly abandoned h is 

judicia l role; (3) the a ffidavit  was “so lacking in  indicia  of probable cause a s to 

render  officia l belief in  it s existence en t irely unreasonable”; or  (4) the warran t  

was so facia lly deficien t —i.e., in  fa iling to par t icu la r ize the place to be searched 

or  the th ings to be seized—tha t  the execut ing officers cannot  r easonably 

presume it  to be va lid. Leon , 468 U.S. a t  923.  

Defendant  a rgues tha t  the th ird except ion  applies in  th is case—tha t  the 

suppor t ing a ffidavit  was so lacking in  indicia  of probable cause tha t  no 

reasonable police officer  could rely on  it  in  good fa ith . App. Sub. Br . a t  31 -32. In  

advancing th is a rgument , he repea ts h is asser t ion  tha t  the a ffidavit  in  th is case 

was “ba re bones” and “provided no basis to believe even  tha t  any cr imina l 

act ivity occurred.” App. Sub. Br . a t  31-32.  

But  it  cannot  be sa id tha t  the officers acted en t irely unreasonably in  

relying on  the warran t . The Western  Dist r ict  Cour t  of Appea ls recent ly defined 

“ent irely,” in  the con text  of ana lyzing whether  an  officer ‟s reliance on  a  warran t  

was “ent irely unreasonable,” as “absolu te and unqualified” and “wholly and 
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completely.” Wilbers, 347 S.W.3d a t  562 n .7. The reasonableness of an  officer ‟s 

reliance must  be measured in  recogn it ion  of the officer ‟s du ty to enforce the law. 

As the United Sta tes Supreme Cour t  noted in  Leon , it  is the responsibility of the 

magist r a te, not  the individua l police officer , to determine whether  pa r t icu la r  

a llega t ions establish  probable cause. 468 U.S. a t  921. “In  the ordinary case, an  

officer  cannot  be expected to quest ion  the magist ra te‟s probable -cause 

determina t ion  or  h is judgment  tha t  the form of the warran t  is t echnica lly 

sufficien t .” Id . “[O]nce the warran t  issues, there is lit era lly noth ing more the 

policeman can  do in  seeking to comply with  the law.” Id . 

There is no a llega t ion  here tha t  Detect ive Sgt . Nelan d provided fa lse or  

misleading informat ion to the issuing judge. And despite Defendant‟s a llegat ions 

to the cont ra ry, the a ffidavit  submit ted in  suppor t  of the war ran t  was fa r  from 

“bare bones”—it  included fact s a lleging tha t  Defendant  had sexua lly abused an  

adult  male and an  unknown number  of young boys and tha t  he had images of 

ch ildren  on  h is computer . The issu ing cour t  determined that  the facts submit ted 

established probable cause to search  Defendant ‟s apar tment , including the 

conten ts of h is computer . Even  if t he issu ing cour t  er r ed in  finding probable 

cause, Neland and her  fellow officers reasonably, and in  good fa ith , relied on the 

cour t ‟s finding in  execut ing the sea rch . 

Moreover , Defendan t ‟s exclusive focus on  the language of the a ffidavit , in  

eva lua t ing whether  the officers execu t ing the warran t  did so in  good faith , is too 
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limited. It  is t rue tha t , “[l]ike the determina t ion  of probable cause, „the 

determina t ion  of good fa ith  will ordina r ily depend on  an  examina t ion  of the 

a ffidavit  by the reviewing cour t .‟” S tate v. Pattie, 42 S.W.3d 825, 828 (Mo. App. 

E .D. 2001) (quot ing United  S tates v. Gant , 759 F .2d 484, 487-88 (5
t h

 Cir . 1985)). 

But  un like the determina t ion  of probable cause, the good-fa ith  ana lysis is not  

limited to the four -corners of the war ran t  applica t ion . “When assessing the 

object ive [reasonableness] of police officers execut ing a  war rant , [the court] must  

look to the tota lit y of the circumstances, including any informat ion known to the 

officers bu t  not  presented to the issu ing judge.” United  S tates v. Perry, 531 F .3d 

662, 665 (8
th

 Cir . 2008). The u lt imate quest ion  is whether  a  r easonably t ra ined 

officer  would have known tha t  t he search  was illega l, in  ligh t  of a ll the 

circumstances. United  S tates v. Fiorito, 640 F .3d 338, 346 (8
th
 Cir . 2011). 

In  h is br ief, Defendant  ident ifies a  split  among var ious jur isdict ions 

regarding whether  in format ion  known to law-enforcemen t  officers bu t  not  

included in  the probable-cause a ffidavit  may be considered by a  reviewing court  

in  determining whether  the officers acted in  good-faith  in  execut ing the warrant . 

App. Sub. Br . a t  33-34. But  then  Defendant  poin ts to language in  Leon , the 

watershed United Sta tes Supreme Cour t  case on  the good-fa ith  except ion  to the 

exclusionary ru le, t ha t  resolves the disagreement . As Defendant  notes, the 

Supreme Cour t  held in  Leon  tha t , in  determining whether  a  r easonably-t ra ined 

officer  would have known tha t  a  search  was illega l despite obta in ing a  warran t , 
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“a ll of the circumstances—including whether  the warran t  applica t ion  had been  

previously rejected by a  different  magist ra te—may be considered.” App. Sub. Br . 

a t  35 n . 10 (quot ing Leon , 468 U.S. a t  922 n . 23). If an  officer ‟s knowledge tha t  

her  applica t ion  for  a  search  warran t  had previously been  rejected (a  fact  tha t  

would not  be included in  a  subsequen t  a ffidavit ) suppor ts a  finding tha t  the 

officer  did not  act  in  good fa ith  on  the warran t  issued by a  differen t  magist r a te, 

it  follows tha t  other  fact s known to the officer  tha t  would lead her  to believe that  

the search  was lawful, such  as addit iona l incr imina t ing evidence known to her , 

would suppor t  a  finding tha t  the officer  executed the search  warran t  in  good 

fa ith . The addit iona l facts, both  suppor t ing and undermining a  finding of good 

fa ith , a re encompassed with in  “a ll the circumstances” deemed relevant  by the 

Supreme Cour t .  

Defendant  fur ther  a rgues tha t  looking outside the four  corners of the 

a ffidavit  in  determining whether  the good-fa ith  except ion applies is problematic 

in  Missour i because Missour i does not  permit  considera t ion  of ora l t est imony in  

determin ing whether  probable cause exist s to issue a  warran t . App. Sub. Br . a t  

39. Defendant ‟s concern  is misplaced. The determina t ion  of whether  the good-

fa ith  except ion  applies is made not  when the warran t  is issued, bu t  la ter , a t  a  

suppression  hear ing. At  such  a  hear ing, t he circu it  cour t  “sha ll receive evidence 

on  any issue of fact  necessary to decide the mot ion .” § 542.296.6. In  th is case, 

Detect ive Sgt . Neland test ified a t  the suppression hear ing, as authorized by law. 
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Neland test ified tha t  E .M. told her  tha t  Defendant ‟s computer  “conta ined 

pornographic images of ch ildren” (Tr . 14). This addit ional informat ion , known to 

Neland but  omit t ed from the warran t  applica t ion , st rengthens Neland‟s good -

fa ith  reliance on  the warran t . S ee United  S tates v. T hurm an , 625 F .3d 1053, 

1057 (8
th

 Cir . 2010) (observing tha t  addit iona l fact s known to invest iga t ing 

officers bu t  not  to magist ra t e who issued the warran t  “„bolster [ed] the officer s‟ 

good-fa ith  reliance on  the war ran t”). The a llega t ion  tha t  the images were 

“pornographic” was not  merely a  lega l conclusion , as Defendant  a rgues. Though 

the word “pornography” has a  lega l meaning, it  is a lso commonly used to 

descr ibe “the depict ion  of erot ic behavior  designed to cause sexua l excitemen t .” 

WEBSTER‟S THIRD NEW INTERNATIONAL DICTIONARY, UNABRIDGED 1767 (1993). 

It  does not  take a  lega l scholar  to recognize tha t  E .M. was descr ibing someth ing 

illega l when he told Neland tha t  pornographic images of ch ildren  were on  

Defendant ‟s computer . 

The a ffidavit  in  suppor t  of t he war ran t  applica t ion  st a ted adequate fact s 

to establish  probable cause to search  Defendant ‟s proper ty. Fu r ther , Detect ive 

Sgt . Neland and her  colleagues executed the warran t  in  good fa ith . The t r ia l 

judge did not  er r  in  over ru ling Defendant ‟s mot ion  to suppress the evidence. 

Poin t  I should be denied. 
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II. Th e  tria l cou rt d id  n ot p la in ly  e rr in  de c lin in g  to  su a  sp on t e  

d ism iss  fou r o f De fe n dan t’s  five  con viction s  for posse ss ion  of ch ild  

porn ograph y on  dou ble -je opardy grou n ds . 

 In  h is second poin t , Defendant  a rgues tha t  the t r ia l cour t  pla in ly er red in  

en ter ing five
7
 separa te convict ions for  possession  of ch ild pornography because 

the Double J eopardy Clause prohibit s the en t ry of mult iple convict ions for  

possession  of a  ser ies of pornographic images. App. Sub. Br . a t  44-52. Defendant  

relies heavily on  th is Cour t ‟s decision  in  S tate v. L iberty, 370 S.W.3d 537 (Mo. 

banc. 2010), in  which  the Cour t  held tha t  split t ing a  single act  of possession  of 

ch ild pornography in to mult iple count s for  each  image possessed viola tes the 

Const itu t iona l prohibit ion  aga inst  double jeopardy. 

 Unlike the evidence in  Liberty, however , the evidence in  th is case showed 

tha t  each  of Defendant ‟s five convict ions was based on the possession of different  

pornographic images tha t  were acquired a t  differen t tim es. Thus, Defendant ‟s 

five convict ions were based not  on  a  single inst ance in  which  he possessed 

                                         

 
7
 In  h is Poin t  Relied On, Defendant  mist akenly asser t s tha t  he was convicted of 

eight  count s of possession  of ch ild pornography. App. Sub. Br . a t  44. This 

appears to be a  typographica l er ror ; Defendant  was convicted of on ly five counts 

(L.F . 127-28).   
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mult iple images, bu t  ra ther  on  five separate, dist inct  acts of possession . Because 

it  is not  eviden t , obvious, and clea r  on  the face of the r ecord tha t  Defendant ‟s 

r igh t  to be free from double jeopardy was viola ted, the t r ia l cour t  did not  pla in ly 

er r  in  en ter ing judgment  on  each  of Defendant ‟s five convict ions.  

Stan dard of re vie w  

 Defendant  concedes tha t  he did not  object  to h is convict ions on  double-

jeopardy grounds a t  the t r ia l-cour t  level, and thus h is cla im is not  preserved for  

appella t e review. App. Sub. Br . a t  44. Genera lly, the ru le in  Missour i is tha t  

const itu t iona l cla ims a re waived if not  r a ised a t  the ear liest  possible 

oppor tunity. E.g. S m ith  v. S haw , 159 S.W.3d 830, 836 (Mo. banc 2005). This 

Cour t  has ident ified a  limited except ion , however , in  cases involving double 

jeopardy. S ee R oss v. S tate, 335 S.W.3d 479, 481 (Mo. banc 2011). A defendant  

may obta in  relief on  an  unpreserved cla im of double jeopardy where “it  can  be 

determined from  the face of the record  tha t  the cour t  h ad no power  to en ter  the 

convict ion .” S ee id . (emphasis or igina l); see also S tate v. R oyal, 277 S.W.3d 837, 

841 (Mo. App. W.D. 2009). Thus, to determine whether  Defendant  is en t it led to 

the relief he seeks, t h is Cour t  must  decide whether  it  is clear  from the face of the 

record tha t  t he t r ia l cour t  lacked the au thor ity to en ter  each  of Defendant ‟s five 

convict ions. 
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Discu ss ion  

“The Fifth  Amendment  to the United Sta tes Const itu t ion  guarantees the 

r igh t  aga inst  double jeopardy, and the Due Process Clause in  the Four teenth  

Amendment  extends tha t  protect ion  to sta te prosecu t ions.” S tate v. George, 277 

S.W.3d 805, 807 (Mo. App. W.D. 2009). The doctr ine of double jeopardy generally 

protects defendant s from successive prosecut ions for  the same offense a fter  an  

acquit ta l or  convict ion  and from mult iple punishments for  the same offense. 

S tate v. Daws, 311 S.W.3d 806, 808 (Mo. banc 2010). “Mult iple convict ions a re 

permissible if the defendant  has in  law and in  fact  commit ted separa t e cr imes.” 

S tate v. Flenoy, 968 S.W.2d 141, 143 (Mo. banc 1998). 

The Double J eopardy Clause‟s protect ion  from mult iple pun ishments is 

“designed to ensure tha t  the sen tencing discret ion of the courts is confined to the 

limit s est ablished by t he legisla ture.” S tate v. Dennis, 153 S.W.3d 910, 918 (Mo. 

App. W.D. 2005) (quot ing S tate v. McT ush , 827 S.W.2d 184, 186 (Mo. banc 

1992)). Therefore, double-jeopardy ana lysis regarding mult iple punishmen ts is 

limited to determin ing whether  mult iple punishments were in tended by the 

legisla tu re. Id . In  making th is determina t ion , the Cour t  looks to the a llowable 

“unit  of prosecu t ion” set  for th  in  the charging sta tu te. S tate v. Barraza , 238 

S.W.3d 187, 193 (Mo. App. W.D. 2007). 
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Sect ion  573.037.1, a s it  existed when the charged  offenses occurred, r ead 

as follows: 

A person  commits the cr ime of possession  of child pornography if, knowing 

of it s conten t  and character , such  person  possesses any obscene mater ia l 

tha t  has a  ch ild as one of it s pa r t icipants or  por t rays what  appears to be a  

ch ild as an  observer  or  par t icipant  of sexua l conduct . 

§ 573.037.1. Defendant  a rgues tha t  the use of the phrase “any obscene mater ia l,” 

which  may refer  to one or  mult iple it ems, renders the sta tu t e ambiguous as to 

whether  the legisla ture in tended tha t  a  defendan t  could be subject  to mult iple 

counts for  possessing mult iple pornographic images on  a  single occasion . App. 

Sub. Br . a t  48-50. He contends tha t  because the legisla ture did not  

unambiguously au thor ize separa te cha rges for  poss ession  of each  addit iona l 

illicit  image, the ru le of len ity requ ires tha t  th is Cour t  in terpret  the st a tu te in  

the ligh t  most  favorable to Defendant  and hold that  the Double J eopardy Clause 

bars mult iple convict ions. App. Sub. Br . a t  48-50. 

 In  it s recent  opin ion  in  S tate v. L iberty, th is Cour t  agreed with  

Defendant ‟s in terpreta t ion . 370 S.W.3d 537, SC91821 slip op. a t  14-25.
8
 The 

Cour t  held tha t  the t erm “any obscene mater ia l” is ambiguous as to number —it  

                                         

 
8
 At  the t ime of th is wr it ing, the repor ter  volume conta in ing S tate v. L iberty had 

not  been  published. Thus, pin  cites herein  a re to the slip opin ion . 
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is not  clear  tha t  possession  of more than  one illega l it em permits prosecut ion for  

more than  one cr imina l charge. Id ., slip op. a t  16. As a  result , th is Court  rejected 

the Sta t e‟s a rgument  tha t  sect ion  573.037 suppor ted convict ions for  each  

individua l photograph . Id ., slip op. a t  24. 

 But  the Cour t  left  open  the possibility tha t  a  defendant  could be charged 

with  mult iple count s of possession  of ch ild pornography if the evidence showed 

tha t  the defendant  “came in to possession  of the pornograph ic photographs on  

differen t  da tes or  from differ en t  sources.” Id ., slip op. a t  19. Indeed, the Cour t  

remanded Mr . Liber ty‟s case for  ret r ia l, giving the Sta te the oppor tunity to 

present  evidence “as to the t iming of acqu isit ion  or  the sources of the 

pornographic photographs . . .” Id ., slip op. a t  28. 

 In  th is case, evidence was presented a t  t r ia l to show tha t  Defendan t  

acquired each  item of ch ild pornography at  a  separate, dist inguishable t ime. The 

evidence showed tha t  Defendant  acquir ed the fir st  two it ems on  J anuary 13, 

2007, two minutes apar t  (Tr . 420-22, 427-28; St . Ex. 31-32). He downloaded 

another  image 10 days la t er , t he four th  image one week a fter  tha t , and the fifth  

image one day la t er  (Tr . 401-14, 417-19, 428-29; St . Ex. 29-30, 33). Each of these 

acts of acquisit ion and possession are temporally dist inguishable. Therefore, it  is 

not  clea r  from the face of the r ecord tha t  the cour t  had no power  to en ter  

convict ions for  each  separa te count . 
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 Defendant  a rgues tha t  because the charging document  and verdict  

director  did not  dist inguish  between the counts on  the basis of when the obscene 

images were acquired, the Sta te cannot  rely on such a  dist inct ion now. App. Sub. 

Br . a t  50. But  Defendant  forgets tha t  it  was h is burden  to object  to the charging 

document  or  inst ruct ions if he believed the language th erein  threa tened h is 

r igh t  to be fr ee from double jeopardy. S ee S tate v. S h ink le, 340 S.W.3d 327, 334 

(Mo. App. W.D. 2011) (“Because double jeopardy is an  a ffirmat ive defens e, it  is 

the defendant ‟s burden  to prove tha t  double jeopardy applies.”). Unless the issue 

of double jeopardy is t imely invoked a t  t r ia l, “the Sta te has no burden  of proof or  

other  evident ia ry obliga t ion‟ to disprove the possibilit y of double jeopardy.” Id .  

The proper  t ime to object  to duplica t ive counts on double-jeopardy grounds 

is before t r ia l, in  a  mot ion  to dismiss. S ee S tate v. Miller, 172 S.W.3d 838, 844 

(Mo. App. S.D. 2005) (quot ing S tate v. Flynn , 519 S.W.2d 10, 12 (Mo. 1975) 

(“[T]he ear liest  possible moment  consisten t  with  good plea ding and order ly 

procedure in  which  a  par ty may ra ise a  const itu t iona l issue rela t ing to the 

informat ion  or  indictment  is in  a  mot ion  to dismiss or  quash  . . . .”)). If 

Defendant  had filed such  a  mot ion , the Sta te could have amended the charging 

document  to bet ter  r eflect  the evidence it  planned to adduce. The same is t rue of 

the inst ruct ions. Upon a  t imely object ion , the Sta te could have drafted verdict  

directors specifying the t imes in  which  Defendant  a llegedly obta ined (and 

thereby possessed) each  charged item of ch ild pornography.  
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Instead, Defendan t  waited unt il appea l to unt imely asser t  h is 

const itu t iona l r igh t s and now seeks to be discharged from his convict ions. To 

grant  h im the relief he seeks would reward h im for  fa iling to object , a s he would 

obta in  bet ter  relief on  appea l than  he likely would have got ten  had he object ed 

a t  t r ia l (the Sta te could have remedied the defects Defendant  now ident ifies). 

S ee S tate v. T ipton , 314 S.W.3d 378, 380 (Mo. App. S.D. 2010) (holding tha t  a  

defendan t ‟s a sser t ion  of a  double-jeopardy cla im on  appea l without  ra ising it  

below was a  de facto case of sandbagging, as State no longer  had the opportunity 

to adduce the facts necessary to rebut  the double jeopardy cla im). 

Defendant  protest s tha t  to preserve h is r igh t  to t r ia l by jury, t he 

par t icu la r  da tes on  which  each  image of ch ild pornography was acquired needed 

to be submit ted to the jury and found beyond a  reasonable doubt . App. Sub. Br . 

a t  51. But  those da tes, wh ile sign ificant , do not  const itu t e elements of the 

charged offenses. To secure a  cr imina l convict ion, the State must  prove beyond a  

reasonable doubt  “every fact  necessa ry to const itu te the cr ime with  which  [the 

defendan t ] was charged.” S tate v. T aylor, 238 S.W.3d 145, 148 (Mo. banc 2007). 

In  T aylor, th is Cour t  held tha t  a  cr ime‟s loca t ion —the venue in  which  the 

offender  may be prosecuted—was not  an element  of the cr ime and, therefore, did 

not  need to be proven  to the jury beyond a  reasonable doubt . Id . a t  148-49. The 

same is t rue of the da tes the pornography was acquired in  th is case. The da tes 

a re lega lly sign ificant  in  tha t  they est ablish , for  purposes of dou ble-jeopardy 
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ana lysis, tha t  each  possession  const itu t ed a  separa te act . But  the da tes a re not  

elements of the offenses. S ee § 573.037. Because the necessary evidence was 

adduced a t  t r ia l (un like in  Liberty), t h is case need not  be remanded for  

addit iona l evidence or  findings of fact .   

A defendant  “bears a  heavy burden  of making a  clear  showing tha t  

manifest  in just ice resu lt s from . . . pla in  er ror .” S tate v. Clifford , 815 S.W.2d 3 

(Mo. App. W.D. 1991). For  the foregoing r easons, it  is not  clea r , on the face of the 

record , tha t  the t r ia l cour t  had no power  to en ter  a  judgment  of convict ion  for  a ll 

five count s of possession  of ch ild pornogra phy. Poin t  II should be den ied. 
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III. Th e  tria l cou rt d id  n ot abu se  its  d iscre tion  in  pe rm itt in g  th e  

State  to  addu ce  e v ide n ce  re latin g  to  d ig ita l copie s  of De fe n dan t’s  

ré su m é  ove r De fe n dan t’s  h e arsay  an d fou n dation al obje ction s .  

In  h is fina l poin t , Defenda nt  a rgues tha t  the t r ia l cour t  abused it s 

discret ion  in  permit t ing the Sta te to adduce evidence rela t ing to the résumés 

found on  Defendant ‟s computer  sur rounding the PowerPoin t  file tha t  included 

the ch ild-pornography images. App. Sub. Br . a t  53-60. He a rgues tha t  the 

document s were not  shown to be au thent ic wr it ings of Defendant , and tha t  the 

conten t  of the documents was inadmissible hear say. App. Sub. Br . a t  53 -60. 

Defendant ‟s poin t  should be rejected for  a t  least  th ree reasons. F ir st , t he 

Sta te presented sufficien t  circumstant ia l evidence to au then t ica te the résumés 

as Defendant ‟s wr it ings. Second, even  without  au thent ica t ing the résumés, the 

Sta te was en t it led to suppor t  it s a rgument  tha t  Defendant  had possession of the 

illicit  PowerPoin t  file with  evidence tha t  documents bea r ing Defendant ‟s name 

were found surrounding the file. Third, the admission of test imony regarding the 

conten t  of Defendant ‟s résumés was not  so prejudicia l tha t  any er ror  in  

admit t ing th is evidence would en t it le h im to a  new t r ia l.  

Stan dard of re vie w  

 “A t r ia l cour t ‟s evident ia ry ru lings a re r eviewed for  abuse of discret ion .” 

S tate v. Davis, 318 S.W.3d 618, 630 (Mo. banc 2010). Accordingly, “[w]hether  a  
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sufficien t  foundat ion  has been  established for  an  exhibit  is a  decision  within the 

broad discret ion  of the t r ia l cour t .” S tate v. Minner, 256 S.W.3d 92, 97 (Mo. banc 

2008). A t r ia l cour t  abuses it s discret ion  when it s ru ling is clear ly aga inst  the 

logic of the circumstances and is so unreasonable and a rbit r a ry tha t  it  shocks 

the sense of just ice and indica tes a  lack of carefu l, delibera te considera t ion . 

S tate v. S eeler, 316 S.W.3d 920, 929 (Mo. banc 2010). In  addit ion , th is Cour t  

reviews a  t r ia l cou r t ‟s evident ia ry ru lings for  prejudice, not  mere er ror , and will 

reverse on ly if the er ror  was so prejudicia l tha t  it  dep r ived the defendant  of a  

fa ir  t r ia l. S tate v. T isius, 362 S.W.3d 398, 407 (Mo. banc 2012). 

Addition al fac ts  

 When the forensic examiner  looked at  Defendant‟s computer , she not iced a  

number  of icons clustered in  the lower -r ight  quadrant  of the desktop (Tr . 433-35; 

St . Ex. 36). These icons would not  have au tomat ica lly been  placed in  tha t  

loca t ion ; t he computer  user  had to move them there manua lly (Tr . 435). One of 

the icons linked to the PowerPoin t  file in  which  the cha rged images of ch ild 

pornography were loca ted (Tr . 451; St . Ex. 36). Severa l icons sur rounding the 

PowerPoin t  file linked to document  files tha t  purpor t ed to be differen t  versions 

of Defendant ‟s résumés (Tr . 437-49). 

 At  t r ia l, the forensic examiner  test ified tha t  she opened these documents 

and reviewed their  conten ts (Tr . 437-49). She said that  she opened the document  
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ent it led “Scot t  Resume KS,” which  appeared to conta in  résumé informat ion (Tr . 

438). Over  Defendant ‟s fou ndat iona l and hearsay object ions, the examiner  

test ified tha t  t he document  conta ined Defendant ‟s name, included h is email 

address as r scot t52r scot t@aol.com, and listed a  ser ies of computer  applica t ions 

(including PowerPoin t ), with  which  Defendant  was purpor t edly familia r  (Tr . 

441-42). The examiner  test ified tha t , under  the “educat ion” heading, the résumé 

indica ted tha t  Defendant  had a t tended the Business Computer  Tra in ing 

Inst itu te, had studied Advanced In tegra ted Computer  Applica t ions, and had 

gradua ted in  the top 10% of h is class (Tr . 442-43). 

 The forensic examiner  sa id tha t  she a lso examined a  file en t it led “Update 

Resume” (Tr . 443). Defense counsel objected to test imony rela t ing to th is 

document , refer r ing to her  object ion  to the previous résumé and a ls o 

compla in ing tha t  the informat ion  in  the new résumé was cumula t ive (Tr . 444 -

45). She expressly st a ted, however , tha t  she did not  object  t o the Sta te elicit ing 

evidence of Defendant ‟s address from the résumé (Tr . 444-45). The Court  limited 

the test imony from “Update Resume” to the following facts: Defendant ‟s name, 

physica l address, email address, and Defendant ‟s “object ive”—“to obta in  an  

administ ra t ive posit ion  u t ilizing [his] customer service and computer  skills” (Tr . 

445-47). 

 The examiner  test ified, wit hout  object ion , tha t  she examined the fou r  

other  files clust ered near  the PowerPoin t  file tha t  appeared to be versions of 
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Defendant ‟s résumé (Tr . 448-49). She sta ted tha t  each  of those documents 

conta ined informat ion  substan t ia lly simila r  t o the other  two, and tha t  a ll 

refer red to Defendant  (Tr . 448-49). She a lso test ified tha t  she opened the folder  

en t it led “Scot t  Resume” and looked a t  t he conten ts (Tr . 449; St . Ex. 36, 42).  

 Although a  hard copy of each  résumé was marked as an exhibit  and shown 

to the forensic examiner  for  ident ifica t ion , none of the documents was actua lly 

offered or  received in  evidence (Tr . 437-51). 

Discu ss ion  

A. T he S tate adduced  su fficien t evidence to overcom e Defendant’s 

foundational and  hearsay objections to testim ony relating to the 

résum és. 

 Genera lly, “the execut ion  and au thent icity of a  pr iva te wr it ing must  be 

established before it  may be admit ted in  evidence.” Cum m ins v. Dixon , 265 

S.W.2d 386, 394 (Mo. 1954). As Defendant  poin ts ou t , “[t ]he au thent icity of a  

document  cannot  be presumed, and wha t  it  purpor t s to be must  be established 

by proof.” App. Br . a t  38 (cit ing S tate v. Cravens, 132 S.W.3d 919, 930 (Mo. App. 

S.D. 2004)). But  “[d]irect  and posit ive evidence of genuineness of a  document  is 

not  requ ired for  it s admission .” S tate v. Clark , 592 S.W.2d 709, 717 (Mo. banc 

1979) (abroga ted on  other  grounds by Horton  v. California , 496 U.S. 128 (1990)). 

“The au thent icity may be shown by circumstant ia l evidence.” Id . 



 

 44 

 In  th is case, t he Sta te adduced sufficien t  circumstant ia l evidence to 

permit  the t r ia l cour t  to find, with in  it s broad discret ion, that  test imony rela t ing 

to the conten t  of the résumés was admissible becau se they were au thored by 

Defendant . First , the content  of the documents themselves—résumé information 

per ta in ing to Defendant , h is educa t iona l background, and h is work h istory—

pla in ly suggest s tha t  they were wr it ten  by Defendant . Defendant  is cor rect , of 

course, tha t  documents a re not  self-au thent ica t ing, and tha t  “[e]ven  if a  

document  purpor t s t o have been  wr it t en  and signed by the person  to whom it  is 

a t t r ibu ted, tha t  fact , standing a lone, is insufficien t  to establish  it s au then t icity 

and genuineness.” App. Br . a t  38 (cit ing Cravens, 132 S.W.3d a t  930). But  even  

though the fact  tha t  a  document  purpor t s to be wr it t en  by a  par t icu la r  person  is 

not , in  it self, disposit ive of the document ‟s au thent icity, the fact  is st ill relevant  

and may be considered by the t r ia l cour t  in  determining whether  the evidence 

should be admit ted. S ee e.g. S tate v. Copeland , 928 S.W.2d 828, 846 (Mo. banc 

1996) (over ru led on  other  groun ds in  J oy v. Morrison , 254 S.W.3d 885 (Mo. banc 

2008)) (finding the circumstan t ia l evidence sufficien t  to establish  the 

defendan t ‟s authorship of cer ta in  let ters in  par t  because the defendant  ident ified 

herself with in  the let ter ). 

 In  addit ion  to the conten t  of the documents, the loca t ion  of the documents 

st rongly suggested tha t  they were authored by Defendant . It  was uncontested at  

t r ia l tha t  the computer  was found in  Defendant ‟s residence, tha t  he was the 
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registered owner  of the computer , and tha t  he used it  (Tr . 264, 269-75, 286, 390, 

502). Moreover , the files the forensic examiner  reviewed were conta ined on  the 

“Robin”
9
 user  accoun t  (Tr . 387-88, 402). The examiner  test ified tha t  documents 

saved on  a  computer  a re unique to the user  accoun t ; thus, a  user  who logged 

onto the computer  using a  differen t  user  account  would not  have access to those 

files (Tr . 383, 387-88). 

 Defendant , cit ing Cravens, a rgues tha t  the fact  tha t  the document  was 

found on  h is computer  is insufficien t  t o au thent ica te h im as the au thor . App. 

Sub. Br . a t  55-56. But  Defendan t  oversta tes the holding in  Cravens. In  that  case, 

the defendant  cla imed tha t  the t r ia l cou r t  er red in  excluding an  address book 

found in  the vict im‟s residence, wh ich  he asser ted was the vict im‟s. 132 S.W.3d 

a t  928-30. Noth ing in  the book indica ted who it  belonged to—at  one poin t , the 

au thor  ment ioned in  an  en t ry tha t  she had tubercu losis, bu t  other  evidence 

showed tha t  the vict im did not  suffer  from tha t  a ilment . Id . The only 

circumstance linking the book to the vict im was tha t  it  was found in  her  t ra iler . 

Id . a t  930. The cour t  of appea ls found tha t  tha t  fact , “st anding a lone,” was 

insufficien t  to au thent ica te the address book as a  document  wr it ten  by the 

vict im. Id . 

                                         

 
9
 Robin  is Defendant ‟s fir st  name (Tr . 269, 277-78).  
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 In  th is case, on  the other  hand, t he t r ia l cour t  could consider  not  on ly the 

loca t ion  of the résumés, bu t  a lso the conten t . The t r ia l cou r t  could reasonably 

find tha t  Defendant ‟s résumés, found on  Defendant ‟s computer  in  Defendan t ‟s 

user  account , were wr it ten  by Defendant . The possibility tha t  some other , 

un ident ified person  prepared the résumés with  Defendan t ‟s in format ion  and 

then  plan ted them on  Defendant ‟s computer  next  to the child pornography was a  

mat ter  for  the jury to consider  in  weighing the evidence. 

 Because the résumés were au thored by Defendant , t est imony about  their  

conten t  was not  inadmissible hearsay. The admission  of a  pa r ty opponent , such  

as a  defendant  in  a  cr imina l case, is not  hearsay. E.g. S tate v. S im m ons , 233 

S.W.3d 235, 237 (Mo. App. E .D. 2007). Therefore, the t r ia l court  did not  abuse its 

discret ion  in  permit t ing the forensic examiner  to test ify about  the conten ts of 

the résumés over  Defendant ‟s object ion .      

B. T estim ony about the existence and  location  of the résum és was 

adm issible whether or not the docum ents were authenticated . 

 Although  Defendan t ‟s compla in t  focuses pr imar ily on  the admission  of 

test imony rela t ing to the conten t  of the r ésumés, the fact  tha t  these documents 

were in termingled with  the PowerPoin t  presenta t ion  conta in ing the illicit  

images was, it self, relevant  to prove tha t  Defendant  possessed the  images, 

knowing their  conten t  and character . The admissibility of the evidence for  th is 
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purpose did not  depend on the authent icity of the documents—the mere fact  that  

they were there made them relevant . 

 In  possession  cases, prosecutors rout inely offer  evidence showing tha t  a  

defendan t ‟s persona l possessions, including mail addressed to the defendant , 

were in termingled with  cont raband to establish  tha t  the defendant  possessed 

tha t  cont r aband. S ee S tate v. Warren , 304 S.W.3d 796, 800-01 (Mo. App. W.D. 

2010) (mail addressed to the defendant  comingled with  mar ijuana  residue and 

plast ic baggies suppor ted inference tha t  the defendant  had access to, and 

knowledge of, the mar ijuana); S tate v. Woods, 284 S.W.3d 630, 640 (Mo. App. 

W.D. 2009) (presence of the defendant ‟s papers and ma il in  the ren ta l ca r  where 

drugs were found suppor ted inference of possession); Glover v. S tate, 225 S.W.3d 

425, 428-29 (Mo. banc 2007) (discovery of sex tape involving defendant  in  a rea  

where drugs were found suppor ted the conclusion  tha t  the defendant  poss essed 

the drugs). None of these cases suggest  t ha t  the “persona l belongings” must  be 

au thent ica ted before they can  be admit t ed and used to suppor t  an  inference of 

possession—it  is enough tha t  an  item, on  it s face, appears to belong to the 

defendan t . 

 In  th is case, the presence of mult iple document s tha t  appeared to be 

Defendant‟s résumé, clustered around the icon for  the PowerPoint  file conta ining 

the images of ch ild pornography, suppor ted a  reasonable inference tha t  

Defendant  knew about , and possessed, the images in  the PowerPoint  file. To the 
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exten t  the r ésumés were admit ted simply to prove tha t  they were kept  in  close 

proximity to the illega l mater ia l, suppor t ing the conclusion  tha t  Defendant  

possessed tha t  ma ter ia l, the admission  was not  er roneous even  without  

addit iona l au thent ica t ion .     

C. T estim ony relating to the conten t of the résum és was not so 

prejudicial that it deprived  Defendan t of a fair trial . 

 F ina lly, even  if th is Cour t  concludes tha t  the t r ia l cour t  abused it s 

discret ion  in  admit t ing the forensic examiner‟s test imony rela t ing to the content  

of the résumés, Defendant  is not  en t it led to relief because the admission  of the 

evidence did not  depr ive Defendant  of a  fa ir  t r ia l. The con ten t  of the résumés 

was used to establish  three th ings: (1) Defendant ‟s physica l address; (2) 

Defendant ‟s email address; and (3) tha t  Defendan t  was skilled a t  using 

computer s and computer  programs, including PowerPoin t  (Tr . 442-43, 446-47).  

As t r ia l counsel conceded, Defendant ‟s physica l address had a lready been 

established and was uncontest ed (Tr . 269; 444-45). Defendant ‟s email address 

was refer red to a t  t r ia l on ly to show tha t  Defendant  used the computer  (Tr . 390, 

392-93). This was a lso uncontested—as defense counsel pu t  it  in  closing 

a rgument , “Of course [Defenda nt ] u ses h is own computer” (Tr . 502). 

The test imony r ega rding Defendant ‟s skill with  computers was not  so 

prejudicia l tha t  Defendant ‟s r igh t  to a  fa ir  t r ia l was viola t ed. Although the 

prosecutor  ment ioned Defendant ‟s computer  t ra in ing in  closing a rgument , 
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noth ing in  the evidence suggested tha t  the cr ime—downloading ch ild 

pornography and including those images in  a  PowerPoin t  presenta t ion —

required computer  exper t ise. Defendant  did not  a rgue tha t  he was too 

unfamilia r  with  computers to have acquired and accessed this pornography. The 

impact  of the evidence rela t ing to the conten t  of the résumés was, in  a ll 

likelihood, minimal.  

As Defendant  notes, in  eva lua t ing prejudice th is Cour t  must  decide 

whether  there is a  reasonable probabilit y tha t  the jury relied on  e r roneously 

admit ted evidence in  reaching it s verdict . App. Sub. Br . a t  56 (cit ing S tate v. 

Douglas, 131 S.W.3d 818, 824 (Mo. App. W.D. 2004)). Here, given  the 

compara t ive ir r elevance of Defendant ‟s background in  computers, t here is no 

reasonable probability the evidence a ffected the jury‟s verdict  a t  a ll. Poin t  III 

should be denied. 
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CONCLUSION  

 The t r ia l cour t  did not  commit  reversible er ror  in  th is case. Defendant ‟s 

convict ions should be a ffirmed. 
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